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fare as important. G. R. & I. R. R. Co. v. Heisel, 38 Mich. 62. Whether 
such increased use of the street could have been contemplated when the land 
was taken for a highway furnishes another criterion. Mills, Eminent 
Domain, §205. It is said that the true distinction depends upon whether 
the railway constitutes a thoroughfare, or, on the other hand, is a mere local 
convenience. Cooley, Const. Lim, 7 ed., p. 802. In the principal case the 
court bases its distinction on- the nature of the business, and the manner of 
authorized operation, and not on the commercial character of a railroad nor 
the power that propels the cars ; saying that interurban traffic from its nature 
is consistent with the use of the street by the public and abutting lot owners, 
and that it is authorized by the legislature. Mordhurst v. Ft. Wayne & 
Southwestern Co., 163 Ind. 268, 71 N. E. 642 ; Lewis, Eminent Domain, 2 ed., 
Vol. 1, § iisi. The court holds that the abutting owner, although she has 
sold the property since bringing the action, can recover any special damages 
caused her by the improper use of the street, such as vibration, dust, and 
noise. Chicago v. Dark, 148 111. 226; Wilson v. Des Moines & Southern Ry. 
Co., 67 Iowa, 509 ; Chicago, etc., R. R. Co. v. Nix, 137 111. 141 ; Little Rock 
R. R. v. Allen, 41 Ark. 432; Henderson v. N. Y. C. R. R., 24 N. Y. 344; Cohen 
v. Cleveland, 43 Ohio, 190. 

Evidence — Admissibility of Statement of one Partner to a Commercial 
Agency as to Assets and Liabilities. — In a suit by a partner for an account- 
ing and the dissolution of the partnership, composed of three persons, the 
statements of the assets and liabilities of the partnership made to a commer- 
cial agency by one of the defendants alone, while carrying on the business 
with the co-defendant to the exclusion of the plaintiff, held inadmissible to 
prove the assets and liabilities of the partnership. Kliger v. Rosenfeld et al. 
(1907), 105 N. Y. Supp. 214 (Laughlin, J., dissenting). 

The plaintiff had secured an interlocutory judgment, directing the defen- 
dants to account before a referee. The defendants according to the proper 
practice should have filed a statement, but the plaintiff, contrary to proper 
procedure, took the initiative, and proceeded to prove the state of the part- 
nership affairs by oral and documentary evidence; to which the defendants 
did not object. It was at this point the plaintiff offered the report of the 
defendants to the commercial agency as proof of the assets and liabilities of 
the firm. An admission of a party to an action, made out of court, if incon- 
sistent with his present contention, is relevant and admissible against him. 
Lucus v. Flinn, 35 Iowa, 9; King v. State, 77 Ga. 734. And, although such 
evidence is impeachable in its nature, yet it is not strictly so, as it is admissible 
whether such party testifies on the trial or not. Darby v. Ouseley, 1 H. & 
N. 1. But it does not seem that the above comes under the rule concerning 
admissions, because the statement in question was not contradictory to any- 
thing the defendants had set up; for the simple reason that the defendants 
had not put forth any evidence as to the assets and liabilities of the firm. 
Indeed, if they had been asked to do so, they might have asserted as to the 
assets and liabilities the same things as were to i>e found in the statement to 
the commercial agency. So, to have admitted this statement would have been 
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admitting a hearsay statement. The proper mode for the plaintiff to have 
gotten this statement in evidence would have been to call the defendant, who 
wrote the statement, as a witness ; then if he had testified differently from 
what he had reported to the commercial agency, the plaintiff could have 
introduced these former statements to contradict such testimony. Kelley v. 
Jay, 79 Hun 539. 

Evidence — Admission op a Carbon Copy of a Contract as a Duplicate 
Original. — A carbon copy of a contract was offered in evidence as a 
duplicate original. Held, this facsimile was a duplicate original and could be 
admitted to prove the contract without first accounting for the non-production 
of the top sheet. International Harvester Company of America v. Elfstrom 
(1907), — Minn. — , 112 N. W. Rep. 252. 

This is a novel question and would seem to be in conflict with the rule, 
that the terms of a document must be proved by the production of the docu- 
ment itself. There is an exception to this rule, however, in the case of a 
notice, which if made by writing it out twice at the same sitting, and one is 
retained and the other sent, the one retained can be used without accounting 
for the non-production of the one delivered. WigmorE, Evidence, § 1234. 
The court seems to base its opinion on Chesapeake & Ohio Railway Co. v. 
P. W. Stock & Sons, 104 Va. 97, 51 S. E. Rep. 161. But in this case the 
question was not decided, as no satisfactory proof was given that the letter 
was a carbon copy, made up at the same time and by the same impression of 
type as was the letter that was sent. Although the court did say, that if the 
same had been proved, it would have been sufficient. But the most important 
fact to be noticed in this latter case is that the letter was a notice of loss to 
the defendant, as provided by the bill of lading, thus coming within the 
exception above mentioned. It is true the court did not base its opinion on 
this exception, but in support of the same it cited Hubbard v. Russell, 24 
Barb. 404, which was also a case of a duplicate of a written notice, i. e.,a 
notice to defendant, which was necessary by rules of substantive law to 
establish defendant's liability for a nuisance. In the principal case the court 
distinguishes between this case and letter-press copies, which are not dupli- 
cate originals. Nodin v. Murray, 3 Camp. N. P. 228; Spottiswood v. Weir, 
66 Cal. 525; WigmorE, Evidence, § 1234. But it seems that the same objec- 
tion would apply to both, i. e., the legal act as consummated does not embrace 
both the original and the duplicate. It cannot be fairly said that parties to a 
contract do contemplate that this fac-simile made by a chemical process is to 
be a duplicate original. 

Federal Courts — Jurisdiction — Action Against State Officers. — Where 
an act of the state of Arkansas provides that foreign corporations shall not 
do business in the state until they have complied with certain requirements 
as to filing of articles of incorporation, payment of fees, etc., and provides a 
penalty of $1,000 for refusal to comply with the act, which penalty is to be 
recovered by the prosecuting attorneys of the state for the benefit of the 
counties where suit is brought, except that one-fourth of the recovery is to 



